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3UNITEDSTATESPATENTANDTRADEMARKOFFICE

BEFORETHE TRADEMARKTRIAL AND APPEALBOARD

FARM FLEET SUPPLIES,INC.,

Opposer,

BLAIN SUPPLY,INC.,

Applicant.

OppositionNo. 91196469

Marks: BLAIN'S FARM & FLEET

FARM & FLEET

App.No.: 77894710,77894766
and77894812

APPLICANTBLAIN SUPPLY,INC.'SREPLYBRIEFIN SUPPORTOF ITS
MOTIONTO STRIKE,IN WHOLE

ORIN PART,OPPOSER'SNOTICESOF RELIANCENOS.1-3

The Applicant,Blain Supply,Inc.

by

its

attorneys,BrennanSteil S.C.,herebysubmitsits

reply brief in supportof its Motion to

Strike

Opposer'sNoticesof Reliance.Applicant reserves

its

right

toraiseadditionalobjectionsastotheseNotices

of Reliance

on

substantivegroundsin

its trial brief.

A. NoticesofRelianceNos. 1-3 shouldbestrickenin whole from the record as Opposer

hasfailed to properly indicatetherelevanceofthematerialbeingoffered.

Applicantargued

in

thisMotionthatall

of the Noticesof Relianceof Opposershould

be

stricken in whole becauseall of the documentssubmittedare documentsfrom the Internetand

Opposer

did

not

adequatelyidentify

the

generalrelevance

of the documentsto

the

degree

required

by

theBoard.TBMP704.08(b).TheOpposer

just broadly

stated

initsNotices

of

Reliancethat all

the

documentswere submittedto showthe descriptiveand genericuse of the

terms"farm & fleet" and/or"farm and fleet". Suchbroadstatementsare not sufficient to meet

the

requirement

forInternetdocumentssubmittedwithaNotice

of Reliance.

TBMP

704.08(b)

specificallysays

it

is

not sufficient for

the

propoundingparty to broadlystatethat

the

materials
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are

being

submittedtosupportthegroundatissue.(Motionpp.1-2).Further,thissamesection

of

the

TBMP

indicateswhere

the

same

documentis

being

submittedtosupportmorethanone

elementof

a

claimor

defense,thespecific elementor

fact

supportedby

the

documentmust

be

indicated. Opposerdid

not

do

this. Internetdocumentssubmittedwith only a claim that

they

relate

to

amarkbeingmerely

descriptiveis

not

sufficient. Safer Inc. v. OMS Investments Inc., 94

U.S.P.Q.2d 1031, 1039-1040 (TTAB 2010). Are

all

the

documentsbeing submitted on

genericness,without

regard

tothedocuments'contextandexposuretoconsumers?Howdo

trade

name

recordationdocumentssitting

in

Secretaryof

State

recordshavegeneral

relevanceto

genericnessor

the

existenceof

secondarymeaning?How

do

SECfilingshavegeneral

relevance

to genericnessor secondarymeaning? How

does

an

Australian website

page

have

general

relevance

to

genericnessorsecondarymeaningintheU.S.?

Opposer

did

notaddressthegeneralrelevance

requirementin

its

responsebriefotherthan

to

attempt

tomakeconclusory

argumentsabout

its

view

of the

issues

inthecase-withnothing

about

the

generalrelevance

of each

Internet

documentinthecontextsurroundingeachdocument.

(Opposer'sBrief pp.

1-3).

PursuanttoTBMP532,suchsubstantivearguments(muchless

conclusoryassertions)are

not

tobe

addressedin

the

contextof a Motion to Strike a Notice of

Reliance.

Such

argumentsshould

be

addressedinthetrialbriefs.Theonly

questionat

issue

in

this

Motion

iswhetherOpposerhasmettheproceduralobligationsrequiredforuse

of a

Notice

of Reliance

to

submitInternetdocumentsasevidencefortrial.Opposerhasnotmetthese

proceduralrequirementsand

the

documentsshouldbestrickenfrom

the

recordfor thatreason.

B. Notice of RelianceNo. 2 should be stricken from the record with respectto the

documents identified below as the documentswere first produced after the

discoverydeadline.

Applicant requestedthat documentsin Notice of RelianceNo.

2:

N-0586, N-0587, N-

0544,N-0545,N-0546, N-0548,N-0549,n-0569,N-0570,N-0574,N-0579,N-0580, N-0581,N-
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0588, N-0589,N-0590, N-0593,N-0601, N-0614, andN-0534 be stricken from

the

recordas

they

were

nottimely

produced.(Motion

pp.

2-3).

Opposeradmits

in

its

briefthat

the

documents

were servedlate and attemptsto say this

is

okay

becausethe delay was

only

three days.

(OpposerBrief

pp.

3-4).Opposer

fails to addresswhy

the

lateserviceshouldotherwisebe

ignored, nor does it explain why Internet documentsidentified and printed three days after

productionwas

due

andamonthpasttheclosing

of the

discovery

deadlineon

December

26,

2013 shouldbeallowed. Further, Opposerhasoffered

no

explanationas

to

whythe

documents

in questioncouldnothavebeendiscoveredand producedprior to

the

discoverydeadline.Simply

put,Opposerfailed to producethe Internetdocumentsin

a

timely

fashion. Accordingly,

these

documentsshouldbestrickenfrom therecord.

C. Notice of Reliancedocumentsavailable solely through paid LexisNexisdatabase
accessare not publically accessibleandshouldbestrickenfrom therecord.

Based

on

the

URLsprovided

by

Opposer,DocumentsinNotice

ofReliance

No.

1: N-

0092,

N-0094,

N-0407throughN-0408,

N-0410 through N-0411 (corporate

records)

are

availableonly

through

LexisNexisby

paid

access.Opposerarguedinits

briefthat

documents

taken

from

the

LexisNexisdatabasequalify

as

printedpublicationsunder

Trademark

Rule

2.122(e).

(Opposer

Briefp.

5)

However,Opposercitednocaseswherebythe

TTABor

any

district

courts

haveheldthatdocumentsretrievableonlybya

LexisNexisdatabasesearch

accessibleonly

to

fee-paying

subscribersareconsideredto

be

printedpublications

obtainableon

"the Internet

as

publiclyavailabledocuments"perTBMP704.08(b)tothe

generalpublic

and

therefore

be

admissiblebynotice

ofreliance.

Applicant

hasnotbeenabletofindanysuchcases

addressing

the

admissibilityofdocumentsfrom

sources

available

onlyby paid

subscription

pursuantto

a

noticeofreliance.
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The

TTAB

hasallowedpublicationsingeneralcirculationsuchasarticlesfrom

newspapers,magazinesand

trade

publicationsthatare

downloadedfrom LexisNexisto

be

submittedthrough

notices

of reliance.

However,

theseare

documentsthat would also

be

available

to

thegeneralpublicinpublic

libraries. Further,it

should

benotedthatcorporate

records

such

asannualreportsarenot

consideredprinted

publications

availabletothegeneral

public

and

arenot

admissiblevia

a

noticeof

reliance. Coach Services, Inc. v. Triumph Learning

LLC, 668

F.3d

1356,1363,101U.S.

P.Q.2d

1713(Fed.Cir.2012).Accordingly,these

"corporate

records"

offeredbyOpposerarenotInternetdocumentspubliclyavailableandshould

not

be

admissiblethroughnoticesof reliance.

They

shouldbe

strickenfrom

the

record.

D. Noticesof RelianceNos.2-3 documentsthat wererequestedto be strickenfrom the

record in part with respectto the documentsidentified belowas the documentsare

not publicly availableas indicated.

Opposer

has

arguedinits

briefthat

documents

coveredby

NoticeofRelianceNo.

2:

N-

0224;

and

NoticeofRelianceNo.

3:

N-0133,N-0135,N-0137,N-0139,N-0282areavailableat

the

URLs

specifiedon

the

documentsand

that

Applicantdidnottypeinthe

correctURLs.

(Opposer'sBriefpp.

5-6).

Applicantrecheckedthe

URLs

for

thesedocuments.

Applicantfound

no

documentfor

Notice

ofReliance

No.

2:

N-0224. See

attached

Exhibit A. So this documentshouldstill bestrickenfrom evidenceasit is not availableto the

public.

With regardsto

the

documentscoveredby NoticeofRelianceNo.

3:

N-0133,N-0135,

N-0137,N-0139,N-0282,Applicantwas

able

tofindthe

documentswhenit useda smallcaseL

insteadof the numeric1

in

eachURL. Accordingly,Applicantwithdrawsits particularobjection

to deletethesedocumentsdue

to

the

argumentthatthe documentsare

not

publically available.

00485955.DOCX



E. Qpposer'sattemptto correctthedefectiveURL'sshouldbedeniedto prevent
injusticeto ApplicantandtheTTAB.

Notice ofRelianceNo.

2

DocumentsNos.N-0208,N-0209,

N-0359,N-0360,and

N-

0433

did

nothaveanyURLidentifiedwhenOpposerfileditNotice

ofReliance.

The

following

documents

did

nothavecompleteURLsandApplicantcouldnotbeaccessthedocumentsfrom

the

information

providedbyOpposerinthefollowingNotice

of Reliance

No.

1: N-0115, N-

0452,

N-0242

throughN-0246;Notice

ofReliance

No.

2:N-0423,N-0425throughN-0426,

N-0569,N-0570,N-0579,N-0593;andNoticeof RelianceNo.

3:

N-0031,N-0141,N-0265.

(Motion

pp.

3-5).Pursuantto

Safer, Inc. v. OMS Investments, Inc., 94

U.S.P.Q.2d

1031 (TTAB

2010) and

TBMP

704.08(b),an

Internet

documentmaybeadmittedintoevidencepursuanttoa

noticeof relianceif the

document

ispubliclyavailable,"thatis,itmustidentifyitsdate

of

publication

or

thedateitwasaccessedandprinted,anditssource

fURLV' (Emphasis

added).

Opposer

has

nowprovidedasanattachmenttoitsbriefdisclosingallegedlyappropriate

URLs

for

thosedocumentsthatdidnotpreviouslyincludeURLs

and/or for

those

documentsthat

previously

had

incompleteURLs.

(Opposer's Brief,

Exhibits

A&B).Here,the

Opposer's

defectivedocumentsinvolvedapproximately20% of thedocumentsthat

it

submittedas

evidence.This

wasn't

justoneortwo

documentsthat

were

accidentlymissed

by

the

Opposer.

Applicant's

position

astothese

documentsis

that

Opposerhad

sufficient

timeduringits

testimony

period

toprovidethe

appropriatedocumentationconsistent

with

thepracticerequired

by

the

Board.ToallowOpposertocorrectsuchdefectsnowwouldpromoteapolicywhereby

parties

could

fileincompletedocumentsandthencorrectthemoutsidetheirtestimonyperiod.

Such

a

policywould

prolongthe

TTAB

process

unnecessarilyand

would

beunfairtothe

opposing

party

byincreasingthetimeandmoneyrequiredfor

participatingin

a

TTAB

proceeding.

For

thesereasons,

Applicantreaffirms

its

requestthatthese

documentsbestricken
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because

the

documentsdid

not

meetthe

requirements

for

submissionbynoticeofreliance

at

the

timetheyweresubmitted.

Summary

For

the

abovereferencedreasons,

Opposer'sNoticesofRelianceNos.

1-3

shouldbe

stricken

in

wholeorinpartfromthe

record. Defendant/Applicant BlainSupplyreserves

its

right

to

raise

additionalobjectionsastotheseNotices

ofReliance

on

substantivegroundsinitstrial

brief.

Dated

this

11th dayofMay,

2012.
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Brennanb Steil,

By:
GeorgeK. flteil, Jr. 0015839]
NancyB. JoWson[1022985]
BrennanSteil S.C.

OneEastMilwaukeeStreet

Janesville,WI 53545
Tel:

(608)

756-4141

Fax:

(608)

756-9000
E-mail: gksteil@brennansteil.com
E-mail: njohnson@brennansteil.com
Attorneysfor Applicant



UNITED STATESPATENTANDTRADEMARKOFFICE

BEFORETHE TRADEMARKTRIALAND APPEALBOARD

FARM FLEET SUPPLIES,INC.

Opposer,

OppositionNo. 91196469

Marks: BLAIN'S FARM & FLEET

FARM & FLEET

BLAIN SUPPLY,INC.,

Applicant.

App.No.: 77894710,77894766
and77894812

CERTIFICATEOF SERVICE

I

hereby

certifythatonthe

11thday

of

May,

2012,1 caused

the

following

documents:

APPLICANT'SREPLY BRIEF

IN

SUPPORTOFITS

MOTION TO STRIKE, IN

WHOLE

OR

IN PART, OPPOSER'SNOTICESOF RELIANCE NOS. 1-3

to

be

servedbye-mailandU.S.PostalServicetothefollowing:
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Eric O. Haugen
HAUGEN LAW FIRM PLLP

121SouthEighthStreet
1130TCT Tower

Minneapolis,MN

55402

6
NancyB. Uahnsoi
BRENNAN STEIL S.C.

OneEastMilwaukeeStreet

Janesville,WI 53545
Tel: (608)756-4141
Fax: (608)756-9000
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